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COLLEGE DISCIPLINE AND 
CONTROL 


In 11 Corpus Juris 997, it is stated that 
the proper authorities of a college or uni- 
versity may make reasonable rules and 
regulations for the governing and disci- 
pline of the students so long as they do 
not interfere with some positive right ; they 
may make suitable regulations to enforce 
regulations prescribed by statute, may 
place inhibitions and restrictions on mat- 
ters materially interfering with the proper 
relations of students to the college or uni- 
versity, and have discretionary power to 
regulate the discipline of the students in 
accordance with the rules and regulations 
made. Within reasonable limits, the power 
of the trustees, regents, or other governing 
officers as to these matters is plenary and 
complete; and unless such rules and regu- 
lations are found to be unauthorized, 
against common right, or palpably unrea- 
sonable, the courts will not annul or revise 
them. Neither will the courts afford relief 
in case of the enforcement of such rules, 
unless those whose duty it is to enforce 
them act arbitrarily and for fraudulent 
purposes. The wisdom of the policy mani- 
fested by the rules and regulations is a 
matter within the discretion of the college 
authorities and beyond interference by the 
courts. It is stated that the rules of edu- 
cational institutions supported in whole or 
in part by appropriations from the public 
treasury are viewed somewhat more criti- 
eally by the courts than those of private 
institutions. 


In Gott v. Berea College (156 Ky. 376, 
379, 161 S. W. 204), it is stated that, 
‘‘Whether the rules or regulations are wise 
or their aims worthy is a matter left solely 
to the discretion of the authorities, and in 





the exercise of that discretion, the courts 
are not disposed to interfere, unless the 
rules and aims are unlawful, or against 
public policy.’’ 

In the recent case of Woods v. Simpson 
(126 Atl. 882), decided by the Court of 
Appeals of Maryland, the facts were as 
follows: 

The petitioner, formerly a student at 
the University of Maryland, prayed for a 
writ of mandamus to compel the officers 
and regents of the university to permit her 
to continue her course. She finished two 
years of work and was refused admittance 
to the third year because she had not been 
submissive to rules and regulations and 
had made, it was claimed, a serious attack 
on the administration of the university, as 
well as upon its general moral attitude. 
When the president invited her to a con- 
ference with reference to these charges she 
refused to give any answer or explanation, 
though told that she would not be regis- 
tered for the following term if she refused 
to reply. Upon her final refusal to comply 
with the president’s demands registration 
was refused, whereupon she brought the 
mandamus proceeding. 

The Court held that the maintenance of 
academic discipline is a matter for the 
faculty and officers of the university or 
college rather than for the courts and that, 
therefore, judicial interference is unwar- 
ranted and improper unless it clearly ap- 
pears that there has been an abuse of dis- 
cretion or arbitrary and dishonest conduct 
on their part. It was further held, apply- 
ing this rule to the case under considera- 
tion, that the university’s refusal to en- 
roll the petitioner for another term because 
of her friction with and her disobedience 
to the college authorities was not an abuse 
of discretion. 

The Court’s opinion, written by Bond, 
C. J., was in part as follows: 

‘‘The maintenance of discipline, the up- 
keep of the necessary tone and standards 
of behavior in a body of students in a col- 
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lege, is, of course, a task committed to its 
faculty and officers, not to the courts. It 
is a task which demands special experience, 
and is often one of much delicacy, espe 
cially in dealing with girl students, and 
the officers must of necessity be left un- 
trammeled in handling the problems which 
arise as their judgment and discretion may 
dictate looking to the ends to be accom- 
plished. Only in extraordinary situations 
ean a court of law ever be called upon to 
step in between students and the officers in 
charge of them. When it is made clear 
that an action with respect to a student 
has been not an honest exercise of discre- 
tion looking to the proper ends, but be- 
yond the limits of that discretion, or aris- 
ing from some motive extraneous to the 
purposes committed to that diseretion, the 
courts may be ealled upon for relief. In 
such ease the officials have, as it is some- 
times stated, acted arbitrarily or abused 
their diseretion, and the courts may be re- 
quired to remedy that. In Manger v. 
Board of Examiners (90 Md., 659, 671, 
45 A., 891, 894), Chief Judge McSherry 
said: 


‘**The exercise of a discretion, though 
erroneously, if not corruptly exercised, 
cannot be reviewed in a pet'tion for a 
mandamus, but an officer clothed with a 
power * * * may be compelled by man- 
damus to exercise that power, though his 
honest discretion in the exercise of it can- 
not be controlled.’ 


‘* And this is the general rule applied to 
controversies over matters of discipline 
and order in educational ir?stitutions (Peo- 
ple ex rel. O’Sullivan v. New York Law 
School, 68 Hun, 118, 22 N. Y. S. 663; High 
on Extraordinary Legal Remedies, 26; 20 
Yale Law Journal, 341). In the case of 
People ex rel. O’Sullivan v. New York 
Law School (supra) the Court said: 


‘**Any other rule would be subversive 
of all discipline in the schools and of the 
educational interests of the State. To hold 
that dissatisfied students in the colleges 





and schools of this State can review the 
diseretion of faculties in cases where the 
facts justify the exercise of discretion 
would be most unwise.’ 

‘‘In the case now before us the peti- 
tioner, and to some extent the court below, 
in its opinion, have viewed the refusal to 
let the petitioner continue her course as a 
penalty attached to the one isolated act of 
her declining to answer as to her author- 
ship of the damaging aspersions on the life 
at the university. And it is suggested that 
any fault on her part in her previous 
difficulties had been condoned. But we 
have not been able to take this view. The 
relation of university officials and their 
students is one in which condonation or 
waiver has no place. There is nothing in 
that relation as there often is in marriage 
or in business which requires that single in- 
cidents justifying breaches be at once either 
made the basis of breach or be forever 
after disregarded. On the contrary, col- 
lege officials are required to act upon their 
ultimate judgment of the student, derived 
from experience, the longer the better, and 
the greater the number of incidents cov- 
ered the better. We do not mean to pass 
judgment on the sufficiency of this stu- 
dent’s declining to answer the question of 
the president and the dean as a separate 
ground for refusing her admittance to her 
third year; it would not be necessary to 
do so, even if it were within our province, 
for we conclude from the testimony that 
during the student’s previous two’ years 
also she had given the officials some reason 
to consider the effect of her actions and 
her attitude on the university and its 
proper upkeep, and that, on the whole, 
experience with her did fairly raise a ques- 
tion whether she could be continued in this 
student body without results which ought 
to be avoided, and the decision of that 
question was within the diseretion of the 
officials, and is in our opinion not to be 
interfered with by the courts. The peti- 
tion for the writ of mandamus should 
therefore have been dismissed.’’ 
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NOTES OF IMPORTANT DECISIONS 


INFECTION FROM BLACKHEAD ERADI- 
CATOR COVERED BY ACCIDENT POLICY.— 
The death of an insured by infection caused by 
his barber in removing a pimple from insured’s 
face with an infected blackhead eradicator, is 
held by the Appellate Court of Indiana, in 
James v. State Life Ins. Co., 147 N. E. 533, to 
result from bodily injury sustained directly 
through external, violent, and accidental means 
within extra indemnity clause in insurance 
policy. 

“In the case of Bailey v. Interstate Casualty 
Co. (1896) 8 App. Div. 127, 40 N. Y. S. 513; 
Id., 158 N. Y. 723, 53 N. E. 1123, the New York 
Supreme Court had before it an action on an 
accident insurance policy, the insuring clause 
of which was in language the same as that of 
the policy in the case at bar. In that case, 
the insured, who was a physician, administered 
to himself certain medicine by the use of a 
hypodermic needle. Immediately following 
the use of the needle, blood poisoning started 
at the point where the skin was punctured. At 
the close of the evidence, on the trial of the 
cause, the Court directed a verdict for de- 
fendant, on the ground that the blood poison- 
ing was not caused by accidental means. In 
holding that the Court erred in directing the 
verdict, the Supreme Court of New York used 
this language: 

“Tf, in the use of the needle, an agency 
that otherwise would not have been in force, 
and which was the efficient cause of the in- 
juries, was accidentally set in motion, I see no 
good reason why it might not be found that the 
injuries were attributable to the accident as 
the sole and proximate cause.’ 


“A similar case is that of Townsend v. Com- 
mercial, etc., Ass’n (1921), 231 N. Y. 148, 131 
N. E. 871, 17 A. L. R. 1001. That is a case 
where the insured received septic poisoning 
as a result of the use of an infected hypo- 
dermic needle, and death followed. The Court 
in passing upon the case held: 

“*That the death of the insured was due to 
accidental means is too well settled by this 
court to require discussion.’ 

“The case of Lewis v. Ocean Accident, etc., 
Corp. (1918), 224 N. Y. 18, 120 N. E. 56, 7 A. 
L. R. 1129, is an action based upon a policy 
of accident insurance, the insuring clause of 
which is in all material respects identical with 
that of the policy in the case at bar. In that 
case, the insured pricked a pimple on his face 
with a scarf pin which, unknown to him, was 
at the time infected with staphylococci. As a 





result of pricking the pimple with the infected 
pin, the pimple became infected, and caused 
the death of the insured. The Court of Ap- 
peals of New York, in reversing the judgment 
of the lower court which had held the com- 
plaint insufficient, said: 

“*We think there is testimony from which a 
jury might find that the pimple had been punc- 
tured by some instrument, and that the result 
of the puncture was an infection of the tissues. 
If that is what happened, there was an acci- 
dent. * * * The same thing must be true of 
infection caused by the puncture of a pimple. 
Unexpected consequences have resulted from 
an act which seemed trivial and innocent in 
the doing. Of itself, the scratch or the punc- 
ture was harmless. Unexpectedly it drove 
destructive germs beneath the skin, and there- 
by became lethal.’ 

“In Iowa State, etc., Ass’n v. Lewis (D. C. 
1918), 248 F. 602, and Interstate Business, etc., 
Ass’n v. Lewis (1919), 257 F. 241, 168 C. C. 
A. 325, the facts are identical with the Lewis 
Case, supra, and the federal court in each of 
the two cases held as did the New York Court 
of Appeals, that the death of the insured was 
caused by accidental means. 

“In the opinion in the case of Iowa State, 
ete., Ass’n v. Lewis, supra, in the United States 
District Court for the Southern District of 
Iowa, the Court, among other things, said: 


“Tt is not a case of breaking the skin and 
having it afterwards infected. * * * If it 
eume from the scarf pin, it is apparent that 
the cocci were on the scarf pin. * * * If the 
injury resulted from the pin alone, and there 
was no proof that the pin was infected, the 
accidental result would not be covered by this 
policy; but the deceased clearly used some- 
thing which he did not intend to use. He used, 
not only the pin, but he used an infected pin 
—a poisoned pin. * * * To my mind the 
means were clearly accidental.’ 

“In the opinion in the case of Interstate 
Business, etc., Ass’n v. Lewis, supra, the judge 
delivering the opinion for the United States 
Circuit Court of Appeals for the Eighth Dis- 
trict said: 

“‘Counsel for defendant further contends 
that, if the deceased selected the scarf pin in 
ignorance of its infected condition to use in 
making a voluntary puncture of the skin, this 
fact would not make the means of death acci- 
dental. To sustain this proposition, a distinc- 
tion is sought to be drawn between the inten- 
tional selection of an instrument in ignorance 
of some peculiar property which it possessed, 
and the inadvertent selection of an instrument 
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known to be inappropriate. The last-named 
situation it is admitted might be an accidental 
means; but in inadvertently selecting an in- 
strument known to be inappropriate there is 
no intention of selecting that instrument; 
neither was there, in the case at bar, any in- 
tention to select an infected instrument. Such 
refinement may be indulged in as a matter of 
intellectual pleasure, but in the practical ad- 
justment of the rights of parties to an insur- 
ance contract it ought not to be given much 
weight.’ 

“Another similar case is that of Horton v. 
Travelers’ Ins. Co. (1920), 45 Cal. App. 462, 
187 P. 1070. In that case, insured voluntarily 
submitted to a dental operation. By reason 
of the unexpected presence of poisonous mat- 
ter on the surgical instrument used by the 
dentist, blood poisoning and death resulted. 
As in the case at bar, a demurrer to the com- 
plaint was sustained, the trial court holding 
that the injury was not caused by accidental 
means. As in the instant case, the only al- 
leged error was the action of the Court in sus- 
taining the demurrer. On appeal, the Court in 
reversing the judgment held that ‘the use of 
the instruments with the germs thereon was 
external, violent and accidental means.’ In 
discussing the question, the Court in its opin- 
fon said: 


“*Respondent contends that there can be no 
recovery where the injury or death is the re- 
sult of the voluntary act of the insured, al- 
though such result may be entirely unexpected 
and undesigned. Without doubt, there can be 
no recovery if the insured does a voluntary act 
the natural, usual, and to be expected result 
of which is to bring injury upon himself. An 
injury or death so occurring is not produced 
by “accidental means.” * * * Where, as here, 
the policy does not insure against accidental 
death or accidental injuries, but against death 
or injuries effected by accidental means, it is 
not enough that the death or injury should be 
unexpected or unforeseen; there must be some 
thing of an unexpected or unforeseen character 
in the means through which the injury was 
sustained or the death produced. But, though 
this unquestionably is the law, it is not appli- 
cable to the facts as alleged in the complaint 
now under consideration. Here, according to 
the complaint, the element of unexpectedness 
was in the preceding act or means which led to 
the death, namely, the use of instruments with 
virulent germs thereon, the presence of the 
germs being wholly unsuspected. * * * 


“Although a case with identical facts of the 
case at bar has not been before the courts of 





appeal of this State, there have been consid- 
ered and determined certain cases in which the 
same principle was involved. One of these is 
United States Casualty Co. v. Griffis (1917), 
186 Ind. 126, 114 N. E. 83, L. R. A. 1917F, 481. 
The insured in that case intentionally ate 
mushrooms which, unknown to him, were in- 
fected with ptomaine, and died as a result. 
The Supreme Court held that— 


“‘The unintentional taking of the ptomaine 
in what insured supposed to be edible mush- 
rooms constituted an accidental means which 
caused the death.’ ’ 


“The insured intended to, and did, eat mush- 
rooms; but he did not intend to take the bac- 
teria that accompanied the mushrooms. So in 
the case at bar, insured intended that the skin 
of his face should be pricked with the barber’s 
instrument, but he did not intend that the 
instrument should be infected with the deadly 
bacteria. 


“Another case in which the controlling prin- 
ciple is not different from that of the instant 
case is Elsey v. Fidelity & Casualty Co. (1918), 
187 Ind. 447, 120 N. E. 42, L. R. A. 1918F, 646. 
Elsey, the insured, was riding in an open 
street car, in the city of Indianapolis, going in 
a northeast direction along Massachusetts ave- 
nue from the post office to his place of busi- 
ness on East Michigan street. The street car 
stopped at East Michigan street to permit 
Elsey to alight. Coincident with the stopping 
of the car, Elsey, because of his position in the 
car, was subjected to the direct and indirect 
rays of the sun, and suffered a sunstroke. 
Elsey held an accident policy issued to him by 
the Fidelity & Casualty Company, which policy 
indemnified against ‘sunstroke suffered through 
accidental means.’ The company defended on 
the ground, as claimed, that -the sunstroke 
was not suffered through accidental means, 
because insured was performing the ordinary 
and usual duties of his business in the ordi- 
nary and usual manner at the time he suffered 
the sunstroke. The Supreme Court, reversing 
the judgment of the trial court, held that the 
sunstroke was suffered through accidental 
means. In the Elsey Case, the insured in- 
tended to go as a passenger on the street car 
to East Michigan street; but he did not antici- 
pate, and could not reasonably have antici- 
pated, that he would, at the point of destina- 
tion, encounter the combination of forces 
which produced the sunstroke, to-wit, the con- 
dition of the atmosphere on that hot summer 
day, the direct and indirect rays of the sun as 
he passed from the shade just as the car was 
stopping, and the cessation of the fanning 
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caused by the movement of the car. So in the 
case under consideration, insured intended that 
the barber should use the instrument in re- 
moving the blackhead, but he did not antici- 
pate, and could not reasonably have antici- 
pated, that the instrument was infected with 
streptococci. 


The case of Husbands v. Indiana Travelers, 
etc., Ass’n (Ind. Sup. 1921), 133 N. E. 130, to 
which our attention is called, is readily dis- 
tinguished from the instant case. In that case, 
the insured, merely as the result of his own 
physical exertion in shaking down the ashes 
in a furnace, ruptured a blood vessel. The 
rupture proved fatal. The Supreme Court held 
that inasmuch as it was not shown that the 
insured slipped or stumbled, or that anything 
happened to produce the injury except his 
physical exertion which was by him intended, 
the means was not accidental. That is very 
different from the case at bar, where the fatal 
injury of the insured was the result of the 
use of an infected instrument, the infected con- 
dition of which was, at the time, unknown to, 
and unsuspected by, insured. 





“It is well settled, not only in this, but in 
other jurisdictions, that the fact ‘that a death 
is the result of accident, or is unnatural, im- 
ports an external and violent agency as the 
cause.’ United States Casualty Co. v. Griffis 
(1917), 186 Ind. 126, 114 N. E. 83, L. R. A. 
1917F, 481; Paul v. Travelers’ Ins. Co. (1889), 
112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 448, 8 
Am. St. Rep. 758.” 











The well-ballasted business man is seldom 
affected by the grumbler. He knows the grum- 
bler’s bark is worse than his bite. Lord Lever- 
hulme, head of the internationally known big 
soap concern, Lever Brothers, has a _ stock 
rhyme which he recites whenever any business 
grumbler threatens to get on his nerves. It 
runs: 

The wind it roared. 

The sky was draped in black. 
The good ship rolled 
And tossed and bowled, 

And lost the charted track. 
‘Oh, dear, oh dear; 
Say, will it clear?’ 

An old dame wailed on deck. 
As they swung the lead 
The skipper said: 

‘It always has, by heck!’” 


—T. P. A. Magazine. 
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ENLARGEMENT OF JURISDICTION 
BY COURT RULE 


May a court, by the adoption of a rule, 
enlarge its own inherent jurisdiction or 
powers? 


Or, as otherwise stated, has a court the 
legal right to make a rule which diminishes 
the rights of litigants or imposes upon 
them additional burdens, in the absence of 
statutory authority conferring such power 
upon the court? 


If such a question were propounded to 
a lawyer, he would unquestionably an- 
swer that a court has no such power. Yet, 
the effect of the decision of the United 
States Cireuit Court of Appeals for the 
Eighth Cireuit, in Williams v. United 
States, is that a court does possess that 
power. 


Williams and another were indicted for 
conspiracy to violate the National Prohibi- 
tion Act, and also for violating that Act by 
possessing and transporting intoxicating 
liquors. Conspiracy is a felony, while a 
violation of the National Prohibition Act 
is a misdemeanor. 


Upon a trial of the issues in the District 
Court, the defendants were found guilty 
upon all of the counts in the indictment; 
the judgment of the Court was that, on the 
conspiracy charge they should be confined 
in the United States prison for a term, 
and upon the misdemeanor charge, each 
should pay a fine. 


Believing that errors had been com- 
mitted by the trial court, they sought a 
writ of error to the Cireuit Court of Ap- 
peals for the Eighth Cireuit. 

In 1918 that court adopted its Rule 35, 
by the provisions of which the form of an 
appearance bond on writs of error was 
materially changed. Prior to the adoption 
of Rule 35 such bond was in the form or- 
dinarily in use in all of the other circuits, 
as well as in the various state appellate 
courts, i. e., that the defendant would sur- 
render himself into the custody of the 

(1) 1 Fed. (24) 208. 
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proper official should the judgment of the 
lower court be affirmed ; upon execution of 
the bond, the judgment of the lower court 
would be superseded, notwithstanding it 
may have earried a fine as a part of the 
punishment. 

The form of bond, under Rule 35 of that 
court, carried the additional clause, ‘‘and 
shall pay any fine and costs imposed by 
the judgment of the District Court against 
him,’’ in the event of an affirmance. By 
the insertion of the clause referred to, it 
was mandatory upon a defendant in a 
criminal case to guarantee the payment of 
the fine and costs upon an affirmance, the 
same as though he were appealing from a 
judgment in a civil case where he desired 
to stay execution. Unless the defendant 
executed that form of bond, he would be 
confined in prison pending the considera- 
tion of his writ, and, on account of the 
congested condition of the court dockets, 
he might be compelled to stay in prison 
as long a period as the judgment called for 
before his case would be reached and de- 
termined by the appellate court. 


Did the court have the legal right to 
adopt such a rule? 


In so far as the writer has investigated, 
no other cireuit court of appeals has a 
similar rule, nor has any state court. 

But, some might say, the government or 
state should not be deprived of the right 
to have execution issued against the de- 
fendant’s property under a judgment for 
a fine. It must be borne in mind, how- 
ever, that, under the rule referred to, the 
defendant was compelled to execute but 
the one form of bond, or be committed to 
prison pending his writ of error. If the 
rule had permitted the execution of two 
forms of bond, one an appearance bond 
and the other a supersedeas bond, the de- 
fendant would have had the option of exe- 
euting the supersedeas bond if he wished 
to stay execution against his property, but 
he would not be deprived of his liberty; 
for, it is a well-known fact that a defend- 
ant who has been convicted under a crimi- 





nal charge who wishes to take an appeal, 
ean usually secure bondsmen upon an ap- 
pearance bond, but, unless he can indem- 
nify them, he cannot prevail upon others 
to sign a bond which guarantees the pay- 
ment of a fine and the costs of court. So 
that, unless a defendant is possessed of 
sufficient worldly goods, he cannot have h’‘s 
ease reviewed by the appellate court, 
though the errors committed by the trial 
court may have been many. 

In upholding its right to make the rule 
in question, the Court, in the Williams 
case, did so upon the ground that Section 
1000 R. S. did not prohibit the Court from 
making the rule, although the rule in- 
eluded a condition which the statute did 
not authorize. 

Our contention is that, unles§ warranted 
by statute, the Court was without author- 
ity to make any rule which resulted in the 
enlargement of its jurisdiction. 

Section 122 of the Judicial Code vests 
authority in the cireuit courts of appeals 
to prescribe the form of writs, process and 
procedure as may be conformable to the 
exercise of its jurisdiction, and may ‘‘estab- 
lish all rules and regulations for the con- 
duct of the business of the court within 
its jurisdiction as conferred by law.”’ 

Of course, the Court had ample author- 
ity to preseribe the proper form of ap- 
pearance, or bail, bond. But it could not 
legally inject into a so-called appearance 
bond a clause which magnified the appear- 
ance bond into both an appearance bond 
and a supersedeas bond, for by so doing, 
it would in effect be an attempt to enlarge 
its own inherent jurisdiction. 

In Hudson v. Parker? the Court said: 
“Ths Court cannot, indeed, by rule en- 
large or restrict its own inherent jurisdic- 
tion and powers, or those of the other 
courts of the United States, or a justice or 
judge of either, under the Constitution of 
the United States.’’ 
Section 1000 R. S. governs bonds on 
writs of error. It reads: ‘‘Every justice 
or judge signing a citation on any writ of 

(2) 156 U. S. 277, 15 S. Ct. 450, 30 L. Ed. 424. 
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error shall * * * take good and sufficient 
security that the plaintiff in error or the 
appellant shall prosecute his writ or appeal 
to effect, and, if he fail to make his plea 
good, shall answer all damages and costs, 
where the writ is a supersedeas and stays 
execution, or all costs only where it is not 
superseded, as aforesaid.’’ 

The allowance of a writ of error in a 
criminal ease and the granting of bail 
pending the writ came before the Supreme 
Court in In re Claasen.* which was a con- 
struction of the law of 1891, creating the 
cireu't courts of appeals. Among other 
things the Court said: ‘‘In a criminal 
ease, there are no damages, and in such a 
case, the United States being a party, it 
is provided by subdivision 4 of Rule 24 of 
this court, that in cases where the United 
States are a party no costs shall be al- 
lowed in this court for or against the 
United States.’’ 

As a result of the Claasen case, the Su- 
preme Court adopted Rule 36, which is 
still in foree, and which is binding on all 
other courts when construing Section 1000 
R. S. By that rule, it was provided that 
the writ of error might be granted by a 
judge, ‘‘and the proper security taken,’’ 
ete., and that in a criminal ease the judge 
might admit the accused to bail. 
Court did not see fit to provide that, 
where a fine had been imposed, in addition 
to giving a bail bond, the accused must 
also execute a supersedeas bond before he 
obtained his liberty. 

In Hudson v. Parker, supra, the Court 
reiterated the announcement made in the 
Claasen case, by saying: 

‘‘In re Claasen, 140 U. S. 200, it was 
adjudged upon full consideration that by 
the Act of 1891, a writ of error from this 
court to the circuit court, in the case of a 
conviction of a crime infamous but not 
capital, was a matter of right, without giv- 
ing any security; that the citation might 
be issued by a justice of this court, under 
R. S. § 999; that a supersedeas might be 
granted, not only by this Court, under § 

(3) 140 U. S. 200, 11 S. Ct. 735, 35 L. Ed. 409. 


But that. 





716, but by a justice thereof under § 1000, 
and that, if the justice signing the cita- 
tion directed that it should operate as a 
supersedeas, the supersedeas might be ob- 
tained by merely serving the writ within 
the time prescribed in § 1007. Mr. Jus- 
tice Blatchford, in delivering the unan- 
imous judgment of the court accordingly 
said: ‘To remove all doubt on the subject, 
however, in future cases, we have adopted 
a general rule, which is promulgated as 
Rule 36 of this court, and which embraces 
also the power to admit the defendant to 
bail after the citation is served.’ ’’ 

Upon the question of bail pending the 
writ of error, the Court further said: ‘‘In 
re Claasen, it was held that, in the ease of 
an infamous crime, the writ of error was 
a matter of right, and that no security, 
such as is necessary in a civil case, was re- 
quired. The only proper security, then, 
in a criminal case, is security for the ap- 
pearance of a prisoner admitted to bail. 
Within the very terms of the rule, there- 
fore, any justice of this court, although 
not assigned to the particular circuit, 
would seem to have the power to permit 
bail to be taken. But the power rests upon 
broader grounds. The statutes of the 
United States have been framed upon the 
theory that a person accused of a crime 
shall not, until he has been finally ad- 
judged guilty in the court of last resort, 
be absolutely compelled to undergo im- 
prisonment or punishment, but may be 
admitted to bail, not only after arrest and 
before trial, but after conviction and pend- 
ing a writ of error.’’ 

In McKnight v. U. S.* the Court said: 
‘“‘The granting of the writ of error in 
itself stays the execution of the sentence 
of the trial court. Detention pending the 
writ is only for the purpose of securing 
the attendance of the convicted person 
after the determination of his proceedings 
in error. If this can or will be done by 
requiring bail, there is no excuse for refus- 
ing or denying such relief. This seems to 
be the view taken of the thing and policy 

(4) 118 Fed. 451. ; 
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of the statute of the United States. We 
agree with counsel for the government that 
all presumption of innocence is gone after 
conviction, and that proceedings resorted 
to for the mere purpose of delay should be 
discouraged. We do not, however, deem 
it wise, or in harmony with the humane 
principles of our law, that proceedings to 
review alleged error committed upon the 
trial of a defendant should be so far dis- 
couraged as to altogether deny the right 
to bail in that class of cases deemed bail- 
able before conviction.’’ 


In Hardesy v. United States® the Court 
permitted a recovery upon a supersedeas 
bond to secure the fine; but, in that case, 
there were two bonds, voluntarily given 
upon the application of the party con- 
victed—one an appearance bond, and the 
other a supersedeas bond. Notwithstand- 
ing the Supreme Court in the Claasen 
ease, and in Hudson v. Parker, and the 
Cireuit Court of Appeals in the McKnight 
ease, had stated that in a criminal case 
there were no damages to be secured, the 
Court held otherwise where a fine had 
been imposed, and said: ‘‘As applied to 
such cases, the general statements con- 
tained in the Claasen, Hudson and Mc- 
Knight eases, cited above, are in our 
opinion obiter.’’ 

In the Williams case, however, as stated 
before, he was not given the opportunity 
to execute two bonds, as in‘the Hardesy 
case. 

If a Court ean compel a defendant who 
seeks bail pending a review of his case to 
furnish a bond which contains an addi- 
tional clause securing payment of the fine, 
then other and heavier burdens can be im- 
posed by the court. 


In People v. Carroll® defendant was sen- 
tenced to pay a fine and costs within 
twenty-four hours, or on default be im- 
prisoned. Held that the judgment was 
void, and its invalidity might be set up 
as a defense by a surety on the recogniz- 
ance given on appeal therefrom. Under 


(5) 184 Fed. 269. 
(6) 44 Mich. 371, 6 N. W. 817. 





the circumstances, the Court held the bond 
was not voluntarily given. 

In State v. Cobb’? a recognizance was 
pronounced void which conditioned not 
only for the appearance of the accused for 
trial, but also that he would pay any fine 
that might be imposed on him. 

A fine in a criminal case is not like a 
money judgment in a eivil case. If it 
were, the judgment could be enforced 
against the estate of a defendant who dies 
after conviction. The distinction is pointed 


| out in U. S. v. Pomeroy. Pomeroy was 


convicted and fined; he afterwards died; 
the executrix of his estate moved the Court 
to declare the entire proceedings abated 
by reason of his death. The Court said: 
‘‘That money was not awarded as com- 
pensation to the United States. No harm 
has been done to the United States. It 
was imposed as a punishment to the de- 
fendant for his offense. If, while he lived, 
it had been collected, he would have been 
punished by the deprivation of that 
amount from his estate, but, upon his 
death, there is no justice in punishing his 
family for his offense. It may be said, of 
course, that there is very little difference 
between the loss which his family would 
have sustained if the money had been col- 
lected before his death, and the loss which 
it will now sustain if it is collected from 
his estate. But if the money had been col- 
lected before his death, he would have been 
punished. In my opinion, therefore, this 
prosecution should be deemed ended and 
this judgment abated by the defendant’s 
death.’’ 

To the same effect is U. S. v. Dunne.® 

In Dyar v. U. 8.2 the Court upheld the 
decision in the Pomeroy case. 


And in U. S. v. Mitchell"! it was pointed 
out that although the statute permits col- 
lection by execution as in civil cases, yet 
the judgment is not a debt, and that if the 
defendant dies during the pendency of his 


(7) 44 Mo. App. 375. 
(8) 152 Fed. 279. 
(9) 173 Fed. 254. 
(10) 186 Fed. 614. 
(11) 163 Fed. 1014. 
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appeal, the judgment imposing the fine 
abates. 

As a happy solution to the whole ques- 
tion, however, the judges composing the 
court in the Williams case, readily recog- 
nized the unfairness of the rule, and, after 
the Williams case had been submitted but 
before rendering their decision upon the 
merits of the appeal, very wisely abolished 
the obnoxious form of the bond, and re- 
adopted the old form. So that, at present, 
whenever a defendant wishes to sue out a 
writ of error, all that is necessary for him 
to do in order to be at liberty during the 
determination of his case, is to execute an 
appearance bond. 

JUNE P. WoorTeEN. 

Little Rock, Ark. 








STREET RAILROADS—INJURY TO 
PEDESTRIAN 


MANGAN v. DES MOINES CITY RY. CO. 
202 N. W. 705 
Supreme Court of Iowa. May 12, 1925 


Whether a motorman of street car has right 
to assume that an adult pedestrian will not 
stand so close to track as to be struck by street 
car as it swings out in rounding a curve can- 
not be determined as a matter of law, but is 
governed by fact limitations, as it is knowl- 
edge of possible injury and not certainty of it 
that imposes duty on operator to use all rea- 
sonable means to avoid injury. 


Appeal from District Court, Polk County; 
Jos. E. Meyer, Judge. 

Action for damages for personal injuries. 
The opinion states the primary facts. At the 
close of the plaintiff’s evidence upon motion 
of the defendant the jury by direction of the 
Court returned a verdict for the defendant. 
Judgment was entered against plaintiff for 
costs. Plaintiff appeals. Reversed. 

Cc. C. Putnam and Guy S. Calkins, both of 
Des Moines, for appellant. 

W. H. McHenry and Corwin R. Bennett, both 
of Des Moines, for appellee. 

DE GRAFF, J. The trial court upon the 
conclusion of plaintiff’s testimony directed a 
verdict for the defendant. The ruling is the 





provocation for this appeal. Two questions 
arise: (1) Did the evidence: of plaintiff of- 
fered in support of the pleaded negligence 
present a jury question? (2) Was the plain- 
tiff guilty of contributory negligence as a mat- 
ter of law? 

The instant case is one of novel impression 
in this State, although many decisions from 
other jurisdictions are presented for our con- 
sideration in briefs and arguments. The diffi- 
culty lies in the differentiation of the cited de- 
cisions on the fact side. 

Let us first inquire what are the specifica- 
tions of negligence pleaded by the plaintiff 
in her petition. The allegations are: (1) The 
maintenance by the defendant at the place of 
the accident of a so-called “safety zone,” which 
was in fact not a safety zone, but which by 
the nature of its construction misled the plain- 
tiff and caused her to believe that the area of 
such zone in which plaintiff stood was a safe 
place in which to stand to permit the passing 
of the defendant’s street cars; (2) the failure 
on the part of the operators of the street car 
to give warning to the plaintiff that the spot 
wherein she was standing within the mark- 
ings of the so-called safety zone was an unsafe 
place to stand by reason of the fact that the 
said street car operated at such time and place 
in rounding the curve would swing out and 
over the spot; (3) the failure of the motorman 
to stop said street car after the position of 
danger of plaintiff became known to him. 

What are the record facts? The accident 
occurred at Second and Locust streets in the 
city of Des Moines, and was caused by the 
rear end of a street car operated by the de 
fendant striking the plaintiff as the car 
rounded a curve at said intersection. Locust 
street extends east and west, and Second 
street north and south. The street car, known 
as a Douglas avenue car, approached from the 
north on Second street and turned round a 
curve to the east on Locust street. Plaintiff 
was not a prospective passenger on the car 
that struck her, but intended to become a pas- 
senger on a west-bound car. The accident hap- 
pened about 5 o’clock on the afternoon of July 
6, 1922. Apparently it was a busy day in Des 
Moines. The city market was open, and a 
circus was in town. It was also the hour 
when many persons were homeward bound 
from their places of employment. Plaintiff 
had just left the city market house at the 
northwest corner of Second and Locust streets, 
and was intending to cross Second street to 
the northeast corner of the intersection to take 
passage on a west-bound street car for her 
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apartment at 110744 West Walnut street. As 
she left the curb she observed the line of 
traffic, the approach of the street car in ques- 
tion, and also an automobile coming from the 
same direction. She stopped in what is known 
as a “safety zone,” and remained standing 
there until the rear end of the street car struck 
her as it swung out in rounding the curve. At 
the point of intersection it is shown that a 
street car could be operated on a straight 
ahead track directly south as well as around 
the curve to the east. Both of these tracks 
were visible from the spot where plaintiff was 
standing. Plaintiff did not know that the car 
in question intended to round the curve. Her 
testimony is as follows: 


“The car coming from the north had stopped 
there (north of the intersection), loaded some 
passengers and unloaded, and as I stood there 
just a few moments the motorman was looking 
out of the window toward me. He looked at 
me when he started the car up, and I turned, 
expecting the car to go straight ahead, and 
was waiting to see it pull on up past me to 
get my chance when the traffic went east and 
west to cross. I did not at that time know 
which way the Douglas car went from that 
corner. I did not at that time know that the 
car would turn to the east. I never did. I 
saw the safety zone sign, and that is why I 
stopped in there. When I stepped into the 
zone the safety zone sign was standing in the 
southwest corner of the zone, right in the 
corner. I stood right by the side of that inside 
of the zone. I stood inside of the zone to 
the north. The car was standing there while I 
stood by the safety zone sign. I heard him 
release the brakes for the car to go ahead. 
Then I turned and looked southeast. Then I 
was struck and knocked down.” 


The safety zone system of the city of Des 
Moines was inaugurated by the defendant city 
railway company, and was approved by a 
resolution of the city council of the city of 
Des Moines. The resolution read as follows: 


“Whereas, The Des Moines City Railway 
Company desires to establish safety zones in 
the loop district for the safety and convenience 
of the loading public, and to expedite the load- 
ing of passengers during the rush hours, said 
safety zones to be designated by metal markers 
painted white and marked ‘safety zone,’ the 
company to furnish the markers and be re- 
sponsible for the placing and care of the same: 
Therefore, be it resolved by the city council 
of the city of Des Moines that the Des Moines 
City Railway Company be and is hereby au- 
thorized and directed to establish safety zones 





at such places as may be determined by the 
supervisors, and that no parking of cars be 
permitted inside of the safety zone limits after 
they have been placed.” 


(1) The zone in question was placed in 
conformity to the quoted resolution, and it is 
contended by the appellant that it was con- 
structed in such a manner that it extended so 
far south that when any of the cars coming 
from the north turned toward the east around 
the curve that the rear end of the street car 
so turning would pass over part of the area 
marked out as a safety zone. This contention 
is supported by the evidence. A primary fact 
question is suggested at the threshold of this 
question: Could the jury have found from the 
evidence that the motorman of the street car 
in question knew that the place occupied by 
the plaintiff was a position of peril to her? 
An affirmative answer must be given. 


(2) We next inquire as a matter of law 
whether a motorman of a street car has the 
right to assume that an adult pedestrian will 
not stand or. remain so close to a street rail- 
way track as to be struck by the rear end of 
a car as it swings out in rounding a curve? 
No answer can be given that will afford a rule 
of universal application. The answer must be 
governed by fact limitations. It is the knowl- 
edge of possible injury and not the certainty 
of it that imposes the duty upon the operator 
of a street car to use all reasonable means to 
avoid injury. “Operatives cannot speculate on 
the probability or not of injuring one in a 
perilous position.” Paris Traction Co. v. Fath 
(Tex. Civ. App.), 216 S. W. 482. 


It is said in Birmingham Ry. Light & Power 
Co. v. Williams, 158 Ala. 381, 48 So. 93: 

“While it is true that a motorman may, upon 
seeing a person on the track, assume that he 
will turn aside from the dangerous position 
and out of the way of the car, yet the law does 
not accord to him the right to indulge the as- 
sumption beyond the time when the person’s 
danger is seen to be imminent.” 


See, also, Randle v. Birmingham Ry. Light 
& Power Co., 158 Ala. 532, 48 So. 114. 


In Hayden v. Fairhaven & W. R. Co., 76 
Conn. 355, 56 A. 613, it is held that the motor- 
man’s right to presume that plaintiff was 
aware of the danger and would get out of the 
way is subject to the limitations “until it is 
apparent, or by the exercise of reasonable dili- 
gence would be apparent, to him that the per- 
son is in danger, and is not aware of the dan- 
ger, or is so situated that he cannot avoid the 
danger.” 
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(3) To what extent, if at all, did the plain- 
tiff have the right to rely on the information 
imparted to her by the markings of the safety 
zone in question? The defendant initiated 
and maintained this zone, and its agent had 
supervised its location. The defendant rail- 
way company created the situation so far as 
the safety zone is concerned. It will be pre- 
sumed that the defendant knew that a person 
occupying the particular spot which the plain- 
tiff occupied would: be in danger of being in- 
jured by the overswing of a car rounding this 
particular curve. Was the plaintiff bound to 
know this fact? 

(4, 5) Pedestrians and street cars had the 
equal right upon this intersection. It is quite 
manifest that a pedestrian on said street could 
be misled under the circumstances of this case, 
and it was for the jury to say whether or not 
the defendant was chargeable with negligence 
in maintaining the device as it was maintained, 
and whether or not the motorman exercised 
reasonable and ordinary care in rounding the 
curve in the manner shown, knowing or being 
in a position to know that plaintiff was oc- 
cupying a perilous position. Conceding that 
the duty imposed upon the parties is reciprocal, 
nevertheless the law requires a motorman to 
keep a vigilant lookout to avoid injuries to 
persons lawfully upon the street. This is 
elementary. Borg v. Des Moines City Railway 
Co., 190 Iowa, 909, 181 N. W. 10; Davidson 
Bros. Co. v. Des Moines City Ry. Co., 170 Iowa, 
467, 153 N. W. 79, Ann. Cas. 1917C, 1226. In 
the latter case the projecting steps at the rear 
of the car were the proximate cause of the in- 
jury. It is said: 

“And, even if he (motorman) was not for- 
getful and continued to move his car in the 
honest belief or opinion that there was room 
for him to pass without colliding with the 
truck, the position of which was directly under 
his eye, it would still be a question of fact 
and not of law whether he was exercising that 
reasonable measure of care that his duty re- 
quired.” 

In Theisen v. Pittsburgh Ry. Co., 256 Pa. 
475, 100 A. 994, the motorman saw the pedes- 
trian and was in a position to realize her 
danger, but gave her no warning as the car 
rounded the curve. The situation in the 
Theisen Case presents facts not involved in 
the instant case, but it is apparent that the 
plaintiff had avenues of escape from the per- 
ilous position in which she placed herself. 
She was struck and injured by the overhang: 
ing end of a street car which came from the 
northwest and rounded a curve to the east. 
In opinion it is said: 





“Was (the car) moving too fast under the 
peculiar circumstances there existing, and in 
view of the fact that it was covering a con- 
siderable portion of a public walk * * * and 
in view of the further fact that the motorman 
saw plaintiff before the car had passed, and 
knew much better than she that the rear end 
* * * would cover the walk as it rounded 
the curve?” 

See, also, Mittleman v. New York City Ry. 
Co., 56 Mise. Rep. 599, 107 N. Y. S. 108; 
Brentlinger v. Louisville Ry. Co., 156 Ky. 685, 
161 S. W. 1107. 

In Fritch v. Pittsburgh Rys. Co., 239 Pa. 6, 
86 A. 526, the plaintiff was injured by an over- 
hanging end of a street car which approached 
him from behind. It is said: 

“Appellee was not familiar with the opera- 
tion of cars at the place of the accident, and 
had no reason to anticipate the danger to 
which he was subjected. He was not bound to 
foresee that the fender of the car would sweep 
the entire alley and extend out ‘over the curb. 
On the other hand, appellant knew the situa- 
tion, and either did anticipate the danger to 
pedestrians, or should have done so, and thus 
a very high degree of care was required under 
the circumstances. The learned trial judge 
could not, as a ma‘ter of law, declare that ap- 
pellant was not negligent, or that appellee was 
guilty of contributory negligence, without in- 
vading the province of the jury.” 

It may be conceded that a motormin of a 
street car is not obliged to stop his car when 
he sees a person walking along the line of the 
track or is so near the track that injury may 
‘result if the car proceeds, and he may assume 
that an adult person will turn aside and get 
out of the way of the car, but he cannot rest 
absolutely on such an assumption under all 
circumstances. The true rule is that from the 
time that danger is seen to be imminent it’ be- 
comes the duty of the motorman to use the 
highest degree of care, which is ordinary care 
under the circumstances, to prevent an injury. 

In Schwartz v. New Orleans & Carrollton 
R. Co., 110 La. 534, 34 So. 667, the plaintiff 
was injured as the street car rounded a curve. 
It is there said: 

“Pedestrians and cars had equal right upon 
the crossing, and one could not use his right 
so as unnecessarily to create danger for the 
other. * * * Defendant should have known 
of this danger, and guarded against it. He 
who creates a danger upon or near a public 
highway must see to it that no harm results 
therefrom to the public. * * * It makes no 
difference that the danger which defendant 
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created by the manner of running its cars at 
this crossing threatened no one in particular, 
and might have continued long in existence 
without any one suffering from it. Suffice that 
it existed, and was susceptible of causing in- 
jury. (Wharton, Neg. § 109.)” 


In the case of Miller v. Public Service Ry. 
Corp., 86 N. J. Law, 631, 92 A. 343, L. R. A. 
1915C, 604, the plaintiff signaled the car that 
struck her to stop, and this was before it went 
around the curve. It did not stop where plain- 
tiff stood, but kept moving and in making the 
turn the overhang struck the plaintiff. In the 
Miller Case the car could go in no direction 
except around the curve, and plaintiff knew 
this, and she also knew that the rear of the car 
would swing out over the street as it went 
around the curve. The rule stated was predi- 
cated on the knowledge of plaintiff of the ap- 
proach of the street car and of the existence 
of the curve. The case at bar is clearly distin- 
guishable from the Miller Case on the facts, 
and we have no occasion to pass judgment 
on the rule stated and supplied in that case. 


Appellee also relies on the doctrine of the 
law stated in Widmer v. West End Street Ry. 
Co., 158 Mass. 49, 32 N. E. 899. In that case 
plaintiff saw the street car before it reached 
her, and turned in another direction as the car 
proceeded around a curve. She was struck 
by the rear end of the car. It was held that 
the motorman was justified in assuming that 
the plaintiff would not come so near the rear 
of the car as to be struck by it. Apparently 
the plaintiff knew that the car was making the 
turn and that the only way it could go was 
around the curve. There is no evidence that 
there was a straight ahead track. 


In the decision of the case at bar we must 
take into consideration that the plaintiff had no 
reason to believe that the place in which she 
was standing was a place of danger. In fact, 
she was harboring her sense of security by the 
safety zone which the defendant company had 
installed. Under the circumstances a jury 
question was presented. 


(6) Is the plaintiff chargeable with con- 
tributory negligence as a matter of law? We 
think not. Conceding that a pedestrian must 
be presumed to take notice of the obvious 
fact that the body of a street car in rounding 
a curve must necessarily swing out some little 
distance from the track on the outside of the 
curve, plaintiff herein had no reason to be- 
lieve that the markings of the safety zone would 
be within the area of the overswing. This is 
not a case where plaintiff misjudged what 
would be a safe distance to avoid injury from a 





passing street car by reason of the overhang 
of the car as it rounded a curve. Gribbins v. 
Ky. T. & T. Co., 150 Ky. 276, 150 S. W. 338. 
As a general proposition the question of con- 
tributory negligence is one of fact for the jury, 
and, although cases arise in which a person is 
so careless or his conduct so violative of all 
rational standards of conduct applicable to per- 
sons in a like situation that the Court can 
say as a matter of law that the plaintiff was 
guilty of contributory negligence. In Garvey 
v. R. I. Co., 26 R. I. 80, 58 A. 456, it is held that 
a pedestrian must be presumed to take notice 
of the obvious fact that the body of a street 
car in rounding a curve will swing out some 
distance from the track and that for one to 
place himself within the reach of the swing or 
overhang while the car is in motion will bar 
recovery of damages in an action against the 
company. The principle stated, however, must 
be applied in the light of the facts. See, also, 
Riddle v. 42nd St. M. & St. No. Ave. Ry. Co., 
173 N. Y. 327, 66 N. E. 22. 

In Schwartz v. New Orleans & Carrollton 
R. Co., supra, the plaintiff was familiar with 
the crossing where the accident happened, 
knew that the car that struck him would make 
a turn, and also knew there was a wide space 
between the tracks to his left that he could 
easily reach without any interference. He 
stood still for the reason that he thought he 
was safe. The opinion reads: 

“He says expressly that he remained there 
because he did not think he was in danger. 
He does not pretend to say that he was not 
entirely self-possessed, and could not have 
gotten out from between the cars if he had 
chosen to do so. * * * He considered himself 
safe if he kept straight and quiet, and he did 
so.” 

In considering the question of contributory 
negligence the Court said: 

“We have no hesitation in saying that plain- 
tiff was not bound to anticipate this danger. 
He evidently did not, in point of fact, know 
of it, for, if he had, the evidence leaves no 
doubt he would have avoided it. * * * As 
he stood upon this crossing at a place he had 
a perfect right to be he took upon himself 
such dangers only as are incident to the usual 
and ordinary running of cars. He was not 
bound to anticipate dangers such as any one 
of the general public could not be supposed to 
know of and guard against. If there was such 
unusual, hidden danger, the duty rested upon 
defendant either not to create it, or to give the 
public due warning of it.” 

In the instant case the plaintiff did not know 
that the car that struck her was about to turn 
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the corner. She was not familiar with the 
corner or the movement or direction of street 
cars leaving that corner. She did not know 
she was in danger, and she relied upon the 
safety zone as a safe place to stop. 


In Laurent v. United Rys. Co. of St. Louis 
(Mo. Sup.), 191 S. W. 992, the street car com- 
pany maintained a sidewalk or platform in the 
street which was held out as a safe place for 
a person to stand. The plaintiff was standing 
at this place when struck by the overswing 
of a moving street car. There were no signs 
and no area marked in the street. In com- 
menting on this situation the Court said: 


“In the absence of knowledge or notice to 
the contrary, such an invitation to an intended 
passenger had the right to presume and to rely 
upon the presumption that it was reasonably 
safe to stand upon said walk while waiting for 
cars. * * * What man or woman of ordinary 
prudence would reasonably have expected that 
a car in rounding a curve on a public street 
would have extended two or three feet over 
the sidewalk the company had placed there for 
him and her to stand upon while awaiting for 
the car approaching it for the purpose of tak- 
ing passage thereon, without he or she had 
previous knowledge or notice of the degree at 
the curve, the length of the car, or the approx- 
imate extention the car actually extended over 
the same.” 


We must recognize that a pedestrian has 
rights in the street whether he is a prospec- 
tive passenger of the defendant or not. 


The Court further said in the Laurent Case: 


“In all such cases, not only the physical 
condition must be seen, but the lurking danger 
incident thereto must also be of such a char- 
acter that a person of ordinary prudence would, 
by the exercise of ordinary care, have discov- 
ered it in time to have avoided the injury; or 
in other words, if the danger itself is not so 
apparent to such a person, although the physi- 
cal condition which causes it is, the Court can- 
not declare as a matter of law that the injured 
party was guilty of contributory negligence, but 
must submit that fact to the jury under proper 
instructions.” 

In Kelly v. Chicago City Ry. Co., 283 Ill. 
640, 119 N. E. 622, the plaintiff was a prospec- 
tive passenger, and thought that the street car 
would stop. He knew that the car would round 
a curve to the east in its further course 
through the streets. He approached the car 
with the intention of getting on. The car did 
not come to a full stop, but suddenly increased 
its speed and went around the curve, striking 
the plaintiff. He was held not to be guilty of 





contributory negligence as a matter of law 
under the circumstances of that case. 

(7-9) In the case at bar plaintiff honestly 
believed that the place she was standing was 
a safe place, and she had the right to rely 
upon the appearances created by the defend- 
ant company. Her rights depended on what 
was reasonably necessary as the situation ap- 
peared to the plaintiff and not as the situa- 
tion was in fact. Clark v. Amer. Express Co., 
197 Mass. 160, 88 N. E. 365. Whether ordi- 
narily prudent persons would have done what 
the plaintiff did under the circumstances is 
the test, and it cannot be said as a matter of 
law that she was guilty of negligence con- 
tributing to her injury. Negligence cannot be 
imputed to one who is deceived by appearances 
calculated to deceive an ordinarily prudent 
person. Care in avoiding injury implies that 
there is or would be, with all prudent persons, 
something to create a sense of danger, and it 
is for the jury to say whether or not the cir- 
cumstances are such as would put a prudent 
and cautious person upon his guard. Dusold 
v. C. G. W. Ry. Co., 162 Iowa, 441, 142 N. W. 
213. 

We conclude, therefore, that the cause 
should have been submitted to a jury. Where 
fore the judgment entered is reversed. 


NOTE—Injury to Pedestrian by Overhang of 
Street Car Rounding Curve.—In Wechsler v. 
Pittsburgh Rys. Co., 247 Pa. 96, it was held 
that the question of contributory negligence of 
an eleven-year-old boy was for the jury, when 
he was struck and injured by the overhang of 
a street car when the motorman, with knowl- 
edge that the boy was standing close to the 
end of the car where he was liable to be struck, 
started the car as the boy was handing change 
to a newsboy on the car, whom he was assist- 
ing and who had a badge permitting him to 
sell on street cars. 

In Mittleman v. New York City R. Co., 56 
Mise. (N. Y.) 599, the plaintiff was crossing a 
street, and in doing so was compelled to pass 
along a path between an excavation and the 
car track where there was a curve. An ap- 
proaching car was stopped by a policeman to 
enable plaintiff and others to pass. Plaintiff 
was the last, and had passed the front end of 
the car when it was started and she was struck 
by the rear fender, and thrown into the ex- 
cavation, owing to the overhang in rounding 
the curve. A judgment rendered by the trial 
court in favor of defendant on the plaintiff’s 
evidence was reversed and a new trial granted. 

In Jelly v. North Jersey St. R. Co., 76 N. J. 
L. 191, the plaintiff was standing about two 
feet from the track at a loop when the front 
end passed him. As the front end passed he 
asked the motorman if the car went to a cer 
tain place, and on being told that it did not, 
he turned and started to walk away, and 
when he was about four or four and a half 
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feet from the track he was struck by the rear 
overhang. He saw the car, but supposed he 
was far enough away. Held, that there was 
no evidence of negligence on the defendant’s 
part, and judgment for plaintiff was reversed. 

In Beeck v. Coney Island & B. R. Co., 155 
N. Y. Supp. 600, the plaintiff was standing near 
a loop of defendant’s track, waiting for a car. 
She was standing about three feet from the 
track when she was struck by the rear end of 
a car (not the car she desired to board), as 
it came around the curve. She saw the car 
approaching, and it kept moving until it struck 
her. Held, not to show negligence on de 
fendant’s part and to show contributory negli- 
gence on the part of plaintiff. 

In Matulewicz v. Metropolitan St. R. Co., 107 
App. Div. (N. Y.) 230, the plaintiff was stand- 
ing near the outer edge of a curve, waiting for 
a car to pass. The car passed him, except the 
rear fender, which struck him as the car swung 
around the curve. Held, that the plaintiff 
failed to show negligence on the part of de 
fendant. * 

In Gribbins v. Kentucky Terminal & Trac- 
tion Co., 150 Ky. 276, the Court held that the 
defendant was not required to confine its cars 
to any particular length, so long as in their 
construction such cars are not inherently dan- 
gerous. 

A number of important cases are mentioned 
in the opinion of the reported case, and others 
may be found in a note to Mignault v. Rhode 
Island Co., R. I. 103 Atl. 716, in 17 N. C. C. 
A. 635. 








ITEMS OF PROFESSIONAL INTEREST 
THE WILL OF ADAM 


By the way, the will of Adam to which 
Henry VIII of England referred in the circum- 
stances mentioned in a prior topic, was not a 
mere phrase invented by himself. The ques- 
tion whether Adam had actually left a will 
was seriously debated amongst the medieval 
Canonists and Doctors of Law in the great 
legal University of Boulogne and elsewhere. 
According to Moslem tradition the exile from 
Eden did in fact draft a will, which was 
handed down by oral tradition until the time 
of Mahomet, when it was reduced into writ- 
ing. The document thus elaborated was pre- 
served by the Saracen doctors and teachers of 
the Arab University of Cordoba, but perished 
when the Moors were expelled from Spain. 
Diverse accounts of its contents were circulated 
by Christians who professed to have succeeded 
in seeing it, a difficult feat, as it was kept 
secret from all profane eyes; none but the 
holiest of Moslem saints might read it. 

Various traditional versions have been ‘col- 
lected and published by modern Oriental 
scholars. The inquisitive will find one of those 





versions in a quaint book published ten years 
ago, Harris’s “Ancient, Famous and Curious 
Wills.” They will find in that volume also, 
similarly vouched for, the will of Néah and 
some others of the great Biblical personages.— 
Solicitors’ Journal (Eng.). 








BOOK REVIEWS 


AMERICAN DIGEST—VOLUME 21A 


We have just received Volume 21A of the 
American Digest, Key Number Series, cover- 
ing decisions as reported in the National Re- 
porter System, from August 1, 1924, to De- 
cember 31, 1924, prepared by the editorial staff 
of the West Publishing Company. 

It is in the usual buckram binding, accom- 
panied by supplemental Cumulative Table cov- 
ering all volumes to date. 


CASES ON PRINCIPAL AND AGENT AND 
MASTER AND SERVANT 


The West Publishing Company, St. Paul, has 
just issued the second edition of the Case Book 
on Principal and Agent and Master and 
Servant. The cases are selected from decisions 
of English and American courts. The work 
was done by Edwin C. Goddard, Ph. B., LL. B., 
professor of law in the University of Michigan. 
This is one of the American Case Book Series, 
of which William Reynolds Vance is the gen- 
eral editor. In the first edition of the work 
no effort was made to cover the subject of 
master and servant. In this edition, as stated 
by the author in his preface, “the exigencies 
of the Law School curriculum, if not the unity 
of the subjects, seem to require that Principal 
and Agent and Master and Servant be treated 
in a single course.” The growth of the case 
book method of law teaching is indicated in a 
report made by the United States Bureau of 
Education in 1914, from which the following 
quotation is taken: 

“Today the case method forms the principal, 
if not the exclusive, method of teaching in 
nearly all of the stronger law schools of the 
country. Lectures on special subjects are, of 
course, still delivered in all law schools, and 
this doubtless always will be the case. But 
for staple instruction in the important branches 
of common law, the case has proved itself as 
the best available material for use practically 
everywhere. * * * The case method is today 
the principal method of instruction in the great 
majority of the schools of this country.” 
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DIGEST 


Digest of Important Opinions of the State Courts 
of Last Resort and of the Federal Courts. 


Copy of Opinion in any case referred to in this 
Digest may be procured by sending 25 cents to us 
or to the West Pub. Co., St. Paul, Minn. 
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1. Automobiles—Collision.—Driver of automobile, 
used with owner’s permission, which collided with 
plaintiff's automobile, is not necessary party, where 
lien only is sought on automobile under Acts 19065, 
c. 173, § 5, but personal judgment cannot be ren- 
dered against him unless he is made party, but 
owner is necessary party so that he may protect 
his interests.—Keller v. Federal Bob Brannon 
Truck Co., Tenn., 269 S. W. 914. 


2.——‘“Dangerous_ Instrumentalities.’’ — Automo- 
biles are not dangerous instrumentalities, opera- 
tion of which in violation of statute is necessarily 
gross negligence ‘paring defense of contributory 
negligence, though act is negligence per se.—Bent- 
son v. Brown, Wis., 203 N. W. 380. 


3.— Negligence. of Bailee.—Where truck struck 
by train had been loaned to driver for use for his 
own pleasure, held that, under rule that negli- 
gence of bailee is not imputable to bailor where 
subject of bailment is damaged by third party, 
driver’s negligence could not be imputed to owner, 
nor be interposed as a defense.—Missouri Pac. R. 
Co. v. Boyce, Ark., 270 S. W. 519. 


4. Bankruptcy—Beneficiary of Bond.—Trustee 
in bankruptcy, as successor of receiver, is real 
beneficiary of bond conditioned on bankrupt’s de- 
livery of assets which might come into his pos- 
session pending hearing in District Court, and may 
sue on such bond, though payable to United 
States for benefit of re oning creditors.—In re 
Walker Grain Co., U. S. C. C. A., 3 Fed. (2) 872. 


5.——Expenses.—In suit on bond, required as 
supersedeas pending petition to superintend and 
revise order confirming appointment of receiver 
in bankruptcy, and conditioned on delivery to re- 
ceiver or trustee of all property and assets finally 

udged to belong to it, it was error to allow 
credit for salary of bankrupt’s president, clerks, 
and employees, and expenses for a of 
bankrupt estate.—Massachusetts Bondi ey Ins. 
Co. v. Wilkinson, U. S. C. C. A., 3 Fed. (2d) 875. 


6.— Preference. — Principal stockholder and 
president of insolvent corporation, who within four 
months prior to filing of bankruptcy petition 
brought about payment of liabilities of bankrupt 
for which he was liable as guarantor or surety, 
— to have in effect created preference, amount 
of which was recoverable from him by trustee in 


bankruptcy under Bankruptcy Act, 4, ” P a ay St. 
beta 967 alker v. Wilkinson, U. cS a, & 
'e 





7. Banks and Banking—Cashier’s Check.—Where 
plaintiff bank accepted cashier’s check in payment 
of installment due on note of defendants and sent 
it to issuing bank for payment in a circuitous man- 
ner, and payment was refused, and there was evi- 
dence from which jury could find that, if check 
had been sent direct, it would have been paid, 
held that it was for jury to determine whether 
plaintiff bank exercised due ee in adopting 
the course it did, and court did not err in refus- 
ing to instruct jury that as matter of law course 
adopted was due diligence.—Federal Land Bank v. 
Barrow, N. C., 127 S. E. 3. 


8.——Certificates of Deposit.—Cashier of bank 
held not required to secure authorization of board 
of directors to issue certificates of deposit, under 
Rev. St. 1919, § 11752. requiring authorization for 
issuance of bills pay: ble, in view of requirement 
of statute that board meet only once each month; 
“certificate of deposit’ being a written acknowl- 
edgment of the receint of a sum of money on de- 
posit which bank or banker promises to pay to 
the depositor, to bearer, to the order of the de- 
positor, or to some other person or to his order.— 
W. J. Howey Co. v. Cole, Mo., 269 S. W. 955. 


9.——“Collecting.’’"—Bank’s acceptance of col- 
lection, on condition that no responsibility was 
assumed for “any failure or delay in collecting or 
remitting,”’ did not relieve bank from liability for 
negligence of its correspondent in ——. bill 
of lading without obtaining payment of draft, 
contrary to instructions; ‘‘collecting’’ meaning to 
demand or obtain payment of account or other 
aN nae .—Isler v. National Park Bank, N. Y., 


10.—Credit on Deposit.—Where the payee of a 
check deposits same and receives credit on his 
account in the bank on which it is drawn, and 
at the time of receiving such credit knew the 
custom to be that such credit was given on con- 
dition the drawer had to his account sufficient 
funds to meet the check, or should have known 
thereof, the credit is conditioned by the custom, 
and same may be charged back against the ac- 
count of the depositor thereunder.—Townley v. 
Exchange Nat. Bank, Okla., 234 Pac. 574. 


11.—Intermingling Funds.—In claim by county 
for public funds wrongfully deposited by custodian 
and intermingled with other funds in bank which 
subsequently fails, the whole assets of bank be- 
come trust funds out of which public funds should 
be paid as preferred claim.—State v. McKee, Ark., 
270 S. W. 613. 


12.—Knowledge of Officer.—Knowledge ac- 
quired by the officer of a bank having charge of 
its loans, though while he was engaged in his gen- 
eral duties in connection with such loans, that 
land standing in name of an individual was prop- 
erty of a firm, not being material or important 
to the then interests of the bank, is not imputed 
to the bank, where, after such officer ceased to be 
connected with the bank, it, through another offi- 
cer, made a loan to the record title holder of the 
land individually on the security of his individual 
mortgage of the land.—Roy E. Hays & Co. v. 
Pierson, Wyo., 234 Pac. 494. 


13.——Offset.—In action for rent by receiver of 
insolvent bank against one orally leasing property 
from receiver from month to month, lessee was 
not entitled to offset deposit which he had in bg 
bank when it became insolvent; depositor's ri 
of offset being limited to indebtedness existin ~ 
when the bank became insolvent, and not extend- 
=> to Js. tek accruing installments of rent. 

ussell, Iowa, 203 N. W. 8. 


14. Bills and Notes—Bank as Agent.—That note 
is payable at designated bank does not make bank 
holder’s agent to receive payment.—First Nat. 
Bank v. Hessell, Wash., 234 Pac. 662. 


15.——Holder in Due Course.—Negotiable Instru- 
ments Act, § 59, declaring that every holder is 
deemed prima facie a holder in due course, ap- 
plies to public and corporate bonds.—Irwin v. 
Bedford County, Tenn., 270 S. W. 81. 


16.—Notice of Ene a Negotiable In- 
struments Law, 179, subds. 1, 2, mailing notice 
of protest to indorser of corporate note, addressed 
to place of business of corporation in which in- 
dorser had been officer, after notice of his resigna- 
tion, without showing that notice was received, 
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or that indorser was accustomed to receive his 
letters at such address, held insufficient mailing 
of notice or showing of due diligence.—Trenton 
eT = x Hudson Mechanical R. Co., N. Y., 209 


17. Cancellation of instruments — Mortgage.— 
Where the mortgagee is not at fault, the mortga- 
gor cannot maintain an action to cancel the mort- 
gage unless he returns what he received under it. 
—Peterson v. Weberg, Minn., 203 N. W. 209. 


18. Carriers of Goods—Delivery.—Where carrier 
delivered strawberries received for shipment to 
person who ordered them from shipper, it could 
not be held liable to shipper for their value, 
though they may have been ordered and received 
under fictitious name.—Kimbrough v. American 
Ry. Express Co., Ark., 270 S. W. 518. 


19.——Loss in Transit.—Carrier held liable for 
negligent loss of shoes in transit, although written 
claim was not filed within four months; “negligent 
loss in transit’ coming within exception of Cum- 
mins Amendment March 4, 1915 (U. S. Comp. St. 
} 8604a), rendering such written notice within 
our months unnecessary in claim for damages in 
transit by carelessness for negligence.—Scott v. 
American Ry. Express Co., N. C., 127 S. EB. 252. 


20. Constitutional Law—Importation of Opium. 
—Congress may prohibit importation of opium in 
any form and as a measure reasonably calculated 
to aid in enforcement of the prohibition may make 
its concealment with knowledge of its unlawful 
importation a crime.—Yee Hem v. United States, 
U. 8. S. C., 45 Sup. Ct. 470. 


21. Contracts—Refusal to Perform.—Where party 
to contract bases refusal to fulfill on particular 
ground clearly and deliberately stated, all other 
objections are waived.—Jauch v. Powertown Tire 
Corporation.—N. Y., 209 N. Y. S. 16. 


22.  Corporations—Liability on Stock.—Holders 
as trustees for the corporation of unsold stock are 
not personally liable thereon.—Woodward v. Son- 
nesyn, Minn., 203 N. W. 221. 


23.——Salary of Officer.—Where by-laws vested 
power of removal of officers in board of directors, 
an officer who was dismissed by the president, and 
who discontinued performance of duties without 
informing directors of willingness to continue in 
their service and without notice to directors re- 
linquished his office and terminated his employ- 
ment, could not recover salary for unexpired term. 
—Ginter v. Heco Envelope Co., Ill., 147 N. E. 42. 


24. Covenants—Building Restrictions.—Use of 
dwelling house as public library, and erection of 
store building in connection with greenhouse lo- 
cated on exempted lot, held not such violations of 
building restriction prohibiting erection of any 
but single dwelling houses as to excuse defendant’s 
violation of such restriction.—Moreton v. Louis G. 
Palmer & Co., Mich., 203 N. W. 116. 


25. Death—Negligence of Beneficiary.—Negli- 
gence of one of beneficiaries, contributing to in- 
jury causing death, is defense to statutory action 
aM .. oe v. F. H. Noble & Co., Ill, 147 

= * 9 


26. Evidence—Verdict of Jury.—Where the evi- 
dence in a case is conflicting, the verdict of a 
jury thereon will not be disturbed, where the evi- 
dence and the inferences legitimately to be drawn 
therefrom support the verdict.—Citizens’ Bank of 
Headrick v. Singer, Okla., 234 Pac. 70 


27. Fixtures—Garage Tools.—Where sublessor 
recognized garage tools as personal property by 
selling them to subtenant, taking a chattel mort- 
gage on them and attempting to foreclose, and 
paid personal property tax thereon, and tools were 
removable without injury to premises, and were 
removed by him after surrender by subtenant’s 
assignee, sublessor held not entitled to invoke gen- 
eral rule that trade fixtures, not removed at ex- 
piration of tenancy, become part of realty.—Hill’s 
Garage v. Rice, Wash., 234 Pac. 1023. 


28. Fraud—Misrepresentations.—TIlliterate buy- 
er’s acceptance of and reliance on seller's state- 
ments as to model of truck, its engine, its history, 
and existing condition, held not negligence as 
matter of law.—Standard Motor Co. v. Peltzer, 
Md., 128 Atl. 451. 





29. Highways—Malicious Mischief.—Conviction 
for putting nails in highway to puncture automo- 
bile tires, under C. S. §§ 3789, 4331, which makes 
effect of prohibited acts the gist of offenses, was 
not prevented because evidence also showed vio- 
lation of C. S. § 2619, which makes placing of 
dangerous substances in highways, regardless of 
result, the gist of offense.—State v. Malpass, N. 
C., 127 S. E. 248. 


30.—‘Material Furnished.’"\—One furnishing 
gasoline used by subcontractor in hauling gravel 
for construction of state highway held entitled to 
recover under statutory bond given by contractor 
under Comp. Laws 1915, § 14829, since such gaso- 
line materially aided in construction and building 
of highway and enhanced the value, and hence 
constituted “materials furnished,’’ within meanin 
4 ae v. Oosting, Mich., 


31. Insurance—Ambiguities in Policy.—Policy 
insuring against loss of use and occupancy of mill 
through fire for not exceeding $150 a day during 
prescribed period held a valued policy, entitling 
insured to $150 per day for such period as it should 
be deprived of use and occupancy, regardless of 
possibility of profits which might have been earned. 
—Jacksonville Oil Mills v. Stuyvesant Ins. Co., U. 
8. D. C., 3 Fed. (2d) 1006. 


$2.——Increased Hazard.—Court’s instruction, in 
analyzing provisions of fire insurance policy, that 
provisions relative to increased hazard within 
knowledge ‘‘or’’ control of insured should be read 
within knowledge ‘‘and’’ control, held erroneous, 
notwithstanding court used word “or’’ in other 
parts of charge.—Orenstein v. New Jersey Ins. 
Co., S. C., 127 8. EB. 670. 


33.——Presumption of Death.—In suit to recover 
on life insurance policy after expiration of seven 
years from time of insured’s disappearance, where 
insurer alleged that policy expired because of non- 
payment of premium, in view of presumption of 
continuance of life, plaintiff could not recover un- 
less it could show that insured died prior to due 
date of next premium.—Mutual Life Ins. Co. v. 
Louisville Trust Co., Ky., 269 S. W. 1014. 


34.——Proof of Loss.—A provision in an insur- 
ance policy, requiring proof of loss to be furnished 
the company within a certain definite time, is 
waived by the company denying liability within 
said time upon other grounds than failure to fur- 
nish proof of loss.—Atlas Assur. Co. v. Leonard, 
Okla., 234 Pac. 771. 


35.——Subrogation.—Where insurance, covering 
shipments, provides that it shall be void if assured 
does anything to deprive insurer of right, on pay- 
ing loss, to be subrogated to rights of shipper, and 
to recover against one who caused loss, contract 
of shipper, giving carrier benefit of insurance, 
voids the insurance contract for the shipper and 
does not secure benefit of insurance to carrier.— 
Hartford Fire Ins. Co. v. Payne, Iowa, 203 N. W. 4 


36. Interstate Commerce—Grain Grading Act.— 
Grain Grading Act N. D. 1923, prohibiting buying 
of wheat by grade unless buyer secures from state 
grading license for himself or his agent, requiring 
buyer to separate dockage and return it to pro- 
ducer, unless distinctly valued and paid for, re- 
quiring buyer who buys on credit to execute to 
state a bond securing payment for all wheat so 
purchased, to keep record of all wheat bought, 
showing grade given, price paid at elevator, and 
grade fixed and price received at terminal market, 
and to furnish such data to state supervisor when 
requested, and authorizing supervisor to investi- 
gate and supervise the marketing of grain, and 
to make and enforce orders, rules and regulations 
necessary to carry out provisions of act, held a 
direct interference with and a burden on interstate 
commerce, and an attempt by the state to pre- 
scribe rules under which an important part of such 
commerce shall be conducted, in violation of com- 
merce clause of Constitution (article 1, § 8, cl. 3), in 
view of annual shipment from state in interstate 
commerce of more than 125,000,000 bushels of 
wheat, constituting about 90 per cent of that pro- 
duced within the state.—Shafer v. Farmers’ Grain 
Co. of Embden, U. 8. S. C., 45 Sup. Ct. 481. 


37.—Unloading Ties.—Section hand, unloading 
ties along main line track of interstate carrier, to 
be used in its repair, was en in “interstate 
commerce,’’ under federal Employers’ Liability 
ti & N. R. Co. v. Brandenburg, Ky., 
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38. Landlord and Tenant—Reasonable Care.— 
Owner of gee maintaining opening in street 
in front of premises, has duty towards public of 
reasonable care, which he cannot transfer or dele- 
gate as long as he is in possession and control of 
oe, opening.—Kirby v. Newman, N. Y., 147 N 


39. Licenses—Occupation Tax.—Ordinance tax- 
ing manufacturer named sum plus $2 for each em- 
Ployee, did not divide occupation into component 
parts, and tax occupation and again tax its com- 
ponent parts, where ordinance provided that num- 
ber of employees was used as unit of measure- 
ment to determine amount of tax.—Marion Foun- 
dry Co. v. Landes, Ohio, 147 N. E. 302. 


40. Master and Servant—Duty to Minor.—In 
action for death of minor employee while engaged 
as tripper at a sawmill, in which it was alleged 
that a board obstructed view of sawyer and that 
sawyer negligently reversed lever, causing minor's 
death, and there was evidence that the board was 
suspended between sawyer and tripper, held that 
court should have submitted such evidence to jury, 
and a peremptory instruction for defendant on such 
at b~ x error.—Satchell v. McNair, N. C., 127 


41.—Emergency Employee.—That driver of 
truck hired by contractor was asked by con- 
tractor’s employees to help unload truck for their 
mutual convenience held not to make him em- 
pew sf ae v. Wells, N. Y., 209 


42.——“‘Public. Work.’—Section 17—1, General 
Code, has no application to the employment of 
labor by a municipality in the operation of a pub- 
lic utility owned by such municipality. The ex- 
pression ‘‘workmen engaged on any public work 
carried on or aided by the state, or any political 
subdivision thereof, whether done by contract or 
otherwise,’’ relates to the construction of public 
improvements and not to their maintenance or 
operation.—State v. Peters, Ohio, 147 N. E. 81. 


43. Municipal Corporations—Assessment Against 
Railroad.—Railroad property can be assessed to 
pay cost of public improvement only if benefited 
for use for railroad purposes.—Village of Bensen- 
ee HE Chicago, M. & St. P. Ry. Co., Ill, 147 N. 


44.——Duty to Firemen.—Conduct which would 
be considered reckless in a private citizen may 
not be improvident on the part of a member of a 
city fire department, when in the discharge of his 
public duties. He may take greater risks than a 
private citizen, and yet be within the rule of ordi- 
nary care.—Waddell v. City of Williamson, W. 
Va., 127 S. E. 396. 


45.——Jitney Bond.—Bond required by Ordinance 
No. 2346 of City of New Orleans to be given for 
each vehicle employed in transporting passengers, 
held not an original obligation or indemnity con- 
tract, but merely collateral undertaking, under 
rule that bond by third party is merely cumula- 
tive security and does not supersede original right. 
—Hopkins v. National Surety Co., La., 103 So. 314. 


46.—Regulation of Taxicabs.—A municipal or- 
dinance making it unlawful for drivers or pro- 
prietors of taxicabs, motorbusses, and jitneys to 
solicit passengers for hire on the streets of the 
municipality, to stand or nark the same in the 
city closer than 100 feet of any railroad passenger 
station or the terminus of any interurban street 
railway car line, or to leave such vehicles during 
the time they are being used in the public service, 
and providing penalties therefor, should be upheld 
as having been enacted in the reasonable exer- 
cise of the police power of the municipality, and 
its charter authority to pass ordinances for the 
regulation of automobiles and other vehicles with- 
in the municipality promotive of the interest or 
convenience of the inhabitants thereof.—Hender- 
son v. City of Bluefield, W. Va., 127 S. E. 492. 


47.——Street Parade.—Where young women on 
defendant’s float in parade distributed candy from 
float which was followed by a crowd of boys who 
would rush and scramble among spectators to se- 
cure candy, and plaintiff spectator was knocked 
over and injured in rush, held that court’s re- 
fusal to submit question whether acts of de- 
fendant were negligent, and if negligent were prox- 
imate cause of plaintiff's injury, was error.— 
Shafer v. Keeley Ice Cream Co., Utah, 234 Pac. 300. 





48.—Zoning Ordinance.—A zoning regulation is 
a valid exercise of police power which is neces- 
sary to subserve ends for which police power ex- 
ists, namely, promotion of public health, safety, 
morals and general welfare.—Miller v. Board of 
Public Works, Cal., 234 Pac. 381. 


49.——Zoning Ordinance.—Zoning ordinance, de- 
riving property owner of right to remove valua- 
le material, such as sand, therefrom, would be 
unconstitutional, as depriving him of property 
without compensation.—People v. Linabury, N. Y., 
209 N. Y. S. 126. 


50. Negligence—Baseball Game.—Whether the 
management of a baseball club company, in per- 
mitting practicing by its baseball team in close 
proximity to the unscreened section of the grand 
stand between the two mes of a ‘double 
header,” is guilty of negligence, or whether a 
spectator sitting in the unscreened portion of the 
grand stand at the time of the practicing is guilty 
of contributory negligence, is a question of fact 
for the jury.—Cincinnati Baseball Club Co. v. Eno, 
Ohio, 147 N. E. 86 


51. Public Utilities—Rates.—To deny to a public 
utility corporation opportunity of constantly add- 
ing to value of its property out of rates received 
from public is not confiscation.—Chesapeake 
Potomac Telephone Co. v. Whitman, U. 8S. D. C., 
3 Fed. (2d) 938. 


52. Release—Fraud in Procurement.—That de- 
fendant, suing for personal injuries, did not read 
over release previously executed by her, is insuffi- 
cient to establish fraud in procurement of such 
1. aaa v. Southern Ry. Co., S. 1 
S. E. 


53. Sales— Fraudulent Representations.—Res- 
taurant purchaser’s reliance on fraudulent repre- 
sentations as to term of lease held act of ordi- 
nary prudence.—Aposteles v. Vasil, Mo., 269 S. W. 
951. 





54.—Non-Delivery.—Under contract providing 
that it was subject to strikes, accidents, or other 
causes incident to manufacture or delivery beyond 
control of seller, embargo preventing delivery by 
seller held to excuse non-delivery during existence 
of embargo.—Canadian Steel Foundries v. Thomas 
Furnace Co., Wis., 203 N. W. 355. 


55.—Option.—Under contract to sell about 200 
tons of sugar defining ‘‘about’’ as 10 per cent un- 
der or over, seller held to have option of deliver- 
ing within quantitative limits expressed, in view 
of Civ. Code. §§ 1448, 1449.—New York Oversea Co. 
v. Warfield-Pratt-Howell Go., Cal., 234 Pac. 405. 


56.—Rescission.—Where defendant sold furni- 
ture in rooming house under agreement to secure 
lessors’ consent to assignment of lease, represent- 
ing that premises could be renewed for same 
rental, purchasers on being informed by lessors 
that they would not consent to assignment of lease, 
and that they would raise the rent, had the right 
to rescind promptly, and the fact that defendant 
obtained lessors’ consent after rescission was im- 
material.—Huggins v. Mathews, Iowa, 203 N. W. 


57.——Tender.—Tender of bulky articles in per- 
formance of contract must be seasonably made, so 
that buyer may have opportunity to examine them 
and see that they are such as he is entitled to 
demand before close of day on which delivery is 
made.—Henry Glass & Co. v. Misroch, N. Y., 147 
N. E. 71. 


58. Schools and School Districts—Transportation. 
—Under chapter 283, Laws of 1924, p. 440 et seq., 
providing for the letting of contracts for the 
transportation of pupils in a consolidated school 
district, and providing that the contract for such 
transportation ‘‘shall be let to the lowest respon- 
sible bidder’ who is able to furnish bond, etc., 
for the faithful performance of his contract, etc., 
requires the letting of a contract to an -adult 
capable of being sued for breach of contract, and 
who has the physical ability and moral character 
necessary to the verformance of his contract, hav- 
ing reference to the care and protection of chil- 
dren being transported. A person under 21 years 
of age, who has lost one leg and has not the full 
use of his limbs to control a transportation truck, 
is not such responsible person.—Bright v. Ball, 
Miss., 103 So. 286. 
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59. Ships and Shipping—Safety of Appliances.— 
Stevedore, in absence of condition exciting sus- 
picion or suggesting defects or danger, held en- 
titled to assume safety of appliances, and that 
due care had been used by shipowner and not un- 
der duty to employees to inspect for latent imper- 
fections if appearances indicated no danger.— 
Barnevo v. Munson S. S. Line, N. Y., 147 N. E. 75. 


60. Specific Performance—Delay.—When a Dill 
for specific performance of a contract for a lease 
is brought by one of the parties within seven 
months after the negotiations for such a lease 
were alleged to have been terminated, the objec- 
tion that the bill shows negligence or laches on 
the complainant's part in seeking his remedy is not 
well founded.—Hotel Halcyon Corporation v. Miami 
Real Estate Co., Fla., 103 So. 403 


61. Statutes—Obstruction of Highway.—Even if 
Laws 1917, c. 198, amending Peekskill Village Char- 
ter (Laws 1883, c. 117) by adding title 5, § 3, subd. 
27, authorizes erection of permanent gasoline 
pumps near curb line, Legislature had no power to 
appropriate any part of public highway for such 
private use, and mandamus directing their re- 
moval will be affirmed.—McCoy v. Jordan, N. Y¥ 
209 N. Y. S. 109. 


62. ——-Salary System.—That Act July 11, 1923, 
$1 (P. L. 1054; Pa. St. Supp. 1924, § 6526b—1), re- 
quiring officers of counties of fifth class to pay 
over fees and commissions to county treasurer and 
accept specified salaries, discriminates against 
some officers, unnecessarily increasing salaries of 
some officers and decreasing those of others, is a 
matter for correction by Legislature and not with- 
in purview of courts.—Commonwealth v. Wert, 
Pa., 128 Atl. 484. 


63. Sunday—Trade Ordinance.—Municipal ordi- 
nance prohibiting sale of groceries or meats on 
Sunday or keeping open of place therefor, exempt- 
ing drug stores, tobacco shops, and other places, 
held not invalid as class legislation.—People v. 
Derose, Mich., 203 N. W. 95. 


64. Surety Bonds—Labor and Materials.—The 
surety on a bond executed under the provisions of 
section 1, c. 217, Laws of 1918, conditioned, as re- 
quired in such section, to pay any person who has 
furnished labor or materials used in the construc- 
tion or public work which had not been paid for, 
does not cover accounts for groceries and mer- 
chandise furnished a commissary, which commis- 
sary is operated by the principal contractor in aid 
of his work, where the commissary was operated 
for profit, and part of the merchandise sold to 
others than the laborers. the amount of such sales 
to outside parties not being shown.—Watkins v. 
a States Fidelity & Guaranty Co., Miss., 103 

oO. . 


65. Taxation—Foreign Corporations.—The Mas- 
sSechusetts Corporation Tax Act imposing an excise 
tax on foreign corporations, measured by propor- 
tion of capital attributed to transactions within 
state and income derived therefrom. violates the 
commerce clause (Const. U. S. art. 1, § 8, cl. 3). 
by taxing interstate business, when applied to a 
foreign corporation maintaining in the state only 
a local sales office from which its salesmen solicit 
orders subject to approval at principal office, and 
contravenes Const. U. S. Amend. 14, by attempted 
taxation of property without state.—Alpha Port- 
land Cement Co. v. Commonwealth of Mass., U. S. 
S. C., 45 Sup. Ct. 477. 


66.——Foreign Corporation.—Where fore'gn cor- 
poration, qualified and maintaining branch within 
state, deposits credits arising from sales made 
within state to customers outside state in bank 
here in common with credits arising from local 
sales, subsequent remittance of credits from out- 
side sales to financial headquarters of parent cor- 
poration does not affect taxability of such credits. 
—Bemis Bro. Bag Co. v. Louisiana Tax Commis- 





sion, La., 103 So. 3387. J 


67.——Gift.—Where father refused to change will, 
but requested that at his wife’s death home be 
turned over to son, gift of proceeds of sale of home 
to son, made within six years of mother’s death, 
held taxable within St. 1923, § 72.01(3), being in 
response to mere sentiment and not in carrying 
out father’s will——In re Johnston’s Estate, Wis., 
203 N. W. 376. 


68.—Inheritance Tax.—Where decedent and his 
sister owned library jointly, if title of sister to 
brother's interest became effective by virtue of 
operation of will of decedent, transfer of deced- 
ent’s share was subject to inheritance tax.—In 
re Leach’s Estate, Pa., 128 Atl. 497. 


69. Telegraphs and Telephones—Discrimination. 
Where plaintiff subscriber, called daughter who 
was working in an office ~f another subscriber and 
asked her to call fire department, refusal to cone 
nect fire department with office phone held not to 
show discrimination against plaintiff within mean- 
ing of Burns’ Ann. St. 1914, § 5781, there being no 
presumption or showing that plaintiff was entitled 
to its use personally or through agent.—Knesek v. 
Crown Point Telephone Co., Ind., 147 N. E. 291. 


70. United States— Contract With.—Contract 
with the United States is construable, and rights 
of parties determinable, on same principles as if 
contract was between individuals.—Reading Steel 
Casting Co. v. United States, U. S. S. C., 45 Sup. 
Ct. 469. 


71. Vendor and Purchaser—Error in Title.—A 
clause in a mortgage binding the mortgagee, who 
is the vendor of the property, to pay the expense 
incurred in correcting any error appearing in the 
title is a valid agreement on his part.—Haughey v. 
Heaney, Fila., 103 So. 400. 


72. Workmen’s Compensation—Change in Firm. 
—Where firm became subject to Workmen’s Com- 
pensation Act (Comp. Laws Supp. 1524, § 5428), 
and later one partner succeeded firm. and continued 
business under same name, and filed certificate in 
compliance with Comp. Laws 1915, § 6349, and in- 
surer thereafter continued to treat its contract 
with firm as binding and in force, insurer was 
estapped to defend against compensation claim 
on ground of change of interest or assignment 
under its indemnity policy—Adams v. McKay, 
Mich., 202 N. W. 962. 


73.——Dependent.—That deceased employee per- 
mitted his sister to occupy residence rent free 
could not be used as basis of an award of partial 
dependency under Workmen's Compensation Act, 
§ 37, providing that compensation for partial de- 
pendents shall be in same proportion to compensa- 
tion of persons wholly dependent as average 
amount contributed to such partial dependent bears 
to average weekly wages, ‘“‘wages’’ meaning com- 
pensation given to a hired person for services.— 
Russell v. McGaughey, Ind., 147 N. E. 283 


74..—Major Employment.—Death of bell boy 
shot by taxicab driver in dispute as to carriage 
of baggage, which was specific part of his duties, 
held compensable, under Employers’ Liability Act, 
§ 1, subsec. 2, and section 7, whether non-hazard- 
ous duties constituted major employment or not. 
—Byas v. Hotel Bentley, La., 103 So. 303. 


75.——Posthumous Child.—Posthumous child of 
deceased employee held entitled to compensation 
under Industrial Act for his death, though mar- 
riage of parents was void under Comp. Laws 1917, 
§§ 2967, 3003, in view of section 6413, providing 
that issue of all marriages null in law are legiti- 
mate, includes all children born of void marriages, 
section 6430 being inapplicable-—Utah Fuel Co. v. 
Industrial Commission, Utah, 234 Pac. 697. 
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